Gender Roles have Changed — The Law on Maintenance Should Too"

Introduction

The Women’s Charter marked a significant swing for gender equality in Singapore. Its
founders wanted to foster the principle of equality between women and men through its
enactment.! Under the Charter, both spouses are regarded as equal beings capable of
cooperating with each order to promote the interests of the marriage.

Recently, the debate on issues relating to gender equality has received much attention
in the public forum. On 20 September 2020, Law and Home Affairs Minister K.
Shanmugam has announced that the Singapore government will review crucial issues

on gender equality which will culminate in a White Paper by the first half of next year.

One commonly overlooked area of gender equality is the law on maintenance. The law
adopts a seemingly asymmetric stance that only allows capable husbands to provide
maintenance for their wives. This paper argues that in keeping with the tenor of the
Charter, as well as embracing progressive norms, both spouses should be entitled to

make a claim for maintenance based on needs, rather than gender.

This paper will first examine what the Women’s Charter means by “the equal
cooperative partnership of different efforts”.2 Then, it will examine the history of
maintenance in Singapore and explain why it was justified to adopt a one-sided
approach which only allowed women to claim for maintenance at that time. Next, this
paper will examine the current socioeconomic landscape to determine whether this one-
sided approach is still justifiable today. Finally, this paper will make suggestions as to
how the Charter can be adapted to better reflect the view that marriage is a “equal

cooperative partnership”.
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What does the equal cooperative partnership of different efforts mean?

The Women’s Charter entered into force in 1961,% and it serves as the governing
legislation for family law.* Interestingly, the statute’s name is a misnomer. Despite its
name, the Women’s Charter was meant to govern family law, rather than protect the
rights of women alone.> One of its key purposes was to advocate for the mutual
cooperation of spouses in marriage.® This objective has been explicitly endorsed in
s 46(1) of the Charter, which states that both husband and wife “shall be mutually bound
to co-operate with each other in safeguarding the interests of the union and in caring

and providing for the children.”’

Hence, the gender equality which the Charter seeks to propagate is the equality of duties
between husband and wife.® In other words, spouses are seen as equal partners in
matrimony. Both are reminded that by entering into marriage, they have committed to
join hands and discharge different duties for the mutual benefit of their marriage.® Such
duties can exist in a myriad of forms, and can include both the kind which benefits the
marriage financially, or the kind related to domestic affairs, such as childcare and
homemaking.'® What remains crucial is that both husband and wife must strive to share

the burden of these duties in order to cultivate the marriage.**

A quick background of maintenance in Singapore
Prior to the Charter, the law favoured men over women through the “unity of
personality” doctrine.!? Under this doctrine, only a husband’s legal personality would

survive after marriage. This meant that a woman could no longer deal with property
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and all that she owned prior to the marriage now belonged to her husband.*? If a woman
had opted for divorce, her financial state would be tantamount to restarting from square
one.* Without any legal protection, female divorcees were left in great financial

precarity.

Thus, there was a need to safeguard the financial welfare of women. In addition to
removing the “unity of personality” doctrine, the government encouraged greater
economic participation of women by implementing, inter alia, various maternity
benefit schemes and flexible arrangements’® As a result, Singapore’s traditional

breadwinner-homemaker family model started to shift towards a dual-income one.®

Lawmakers also further supported improving the financial health of women, especially

divorcees.!” This was done via section 113 of the Women’s Charter which states:

“(1) The court may order a man to pay maintenance to his wife or former wife, or order
a woman to pay maintenance to her incapacitated husband or incapacitated former
husband —

@) during the course of any matrimonial proceedings; or

(b) when granting or subsequent to the grant of a judgment of divorce,

judicial separation or nullity of marriage.

(2) The court may make an order under this section regardless when the marriage was
solemnized, whether before, on or after the date of commencement of section 23 of the
Women’s Charter (Amendment) Act 2016.”18

Pursuant to s 113, the court is empowered to order a husband to pay maintenance to his

ex-wife after their divorce.”*® Maintenance serves to safeguard a woman’s financial
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health, especially if she is in a worse-off position than her husband after divorce.?°
Indeed, studies have shown that female divorcees face a larger decrease in household
income as compared to male ones.? This arises from the fact that women faced greater
difficulties in re-entering the workforce after having children, and that higher paying
jobs were male dominated.?? Hence, the husband was obligated to financially support

his wife, even after their marriage ended.

The changing socioeconomic landscape in Singapore

However, this paper argues that the Women’s Charter has failed to account for the
changes in our socioeconomic landscape. In general, the participation of women in the
labour force has doubled from 28% in 1970 to 58% in 2016.% Additionally, more
women are entering managerial positions. For instance, according to a global Credit
Suisse study, which revealed that Singapore is ranked first with 15% of its companies
led by a female CEO.?*

The inclusion of women in the labour force has also helped many women achieve
greater financial security as compared to their pre-Charter progenitors. Notably, the
difference in the average Central Provident Fund balance between genders has
narrowed from 16% to 11% in the last decade.? As a result, more women are seen to

have greater access to retirement funding, healthcare, and housing needs.?

Economic changes have also influenced our view on what the “model family” is. The

number of dual-earner income homes have nearly doubled, from 27% to 53.8% in the
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last 35 years.?” The increase in purchasing power grants many couples the option to hire
a domestic worker who can fill in the homemaker role that was traditionally held by the
wife.?® The number of Singaporean households which employ at least one domestic
workers has seen a rapid growth from 4,123 in 19802° to 261,800 in 2019.%° This has
allowed more women to shift away from the traditional homemaker role to support the

family financially.®

To recognize the change in our socioeconomic landscape, the Women’s Charter has
seen its fair share of amendments. Particularly, maintenance is no longer confined to
women, as ill and disabled husbands can now make a claim against their former wives.*
In ADB v ADC,* the High Court noted that a wife’s right to maintenance is no longer
unreserved as the idea that women are financially dependent on their husbands might
“lead to the suppression of women in the name of chivalry ”.3* Thus, the judge denied
the wife’s claim for maintenance as she was already drawing a lofty annual income of
$200,000 and had twice the amount of assets as compared to her husband.®® In making
a financial assessment of both parties, the court did not think it was necessary for the

richer wife to claim maintenance from her poorer husband.

Now, the courts will consider a multitude of factors regarding the financial standing
between both parties in deciding whether the wife should succeed in her claim for
maintenance.®® This includes factors like the division of the matrimonial assets®’ or the

capability of her children to support her.%
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Paving the way forward

While these go towards promoting the underlying purposes of the Charter, more can be
done in this respect. Specifically, the present Charter imposes an unequal duty of
maintenance between spouses.®® This is problematic, as it does not consider the rising
trend of women with greater financial capabilities than their spouses. While the gender
wealth gap still exists, a blanket approach which only allows for females to claim

maintenance may no longer be justifiable.

If marriage is seen as a mutually cooperative enterprise,*° and maintenance is meant to
protect the more financially vulnerable spouse,* then both spouses should be equally
entitled to make a claim for maintenance upon divorce. A better way forward would

thus be to focus on the comparative financial standing of both divorcees.

This suggestion has been considered before in Parliament but was rejected. Mr
Abdullah Tarmugi, the Acting Minister for Community Development, reasoned, “Call
me old-fashioned if you will; call me a male chauvinist if you must, but my upbringing
and my background tell me that it is the duty of the husband to maintain the wife. And
I think I speak for most, if not all, the husbands of this house.”*?> However, his reply has
received much criticism. Dr Kanwaljit Soin, then nominated member of Parliament,
retorted that personal feelings ought to be set aside. Rather, our socioeconomic context
should be used as the governing factor for our public policy.*®

Further, the Select Committee had raised their concerns that such a provision would
have an impact on family values and the significance of the marriage vows to couples.**
The issue of maintenance to husbands was postponed to a later time when the disparity

between men and women is less marked.*®
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Given that 24 years has passed, and significant changes have arisen in our
socioeconomic landscape, it is time to reconsider whether change is warranted. The
argument that longstanding traditions should be the governing force of legislative
enactments is ironic considering the purpose of the Charter. The Charter was meant to
combat outdated doctrines like the “unity of personality” and treat both spouses equally
when considering whether they have discharged their marital duties.*® The Charter
started out as a progressive piece of legislation, and we should not allow it to stagnate.
With the increase in dual-income households, it is now common for both spouses to
simultaneously act as breadwinners and homemakers.*” To reflect the change in what
constitutes a “model family”, the Charter should be updated to reflect the underlying
principles of the Women’s Charter, as well as the changes in our socioeconomic

landscape.

Thus, the word “wife” should be changed to “spouse” in s 113 of the Charter to ensure
that both husband and wives can make a claim for maintenance. In line with the view
that marriage is a mutually cooperative enterprise,* the key factor which underpins the
court’s decision should be the effort both spouses have devoted to their marriage. In
more specific terms, the court can consider the financial needs of the parties, as well as

their material and immaterial contributions to the marriage.

This position recognises that there are many women out there who still require financial
support from maintenance yet simultaneously acknowledges that men may find
themselves in a similar predicament. Further, it acknowledges that both men and
women can contribute to the marriage in a myriad of ways. This gender-neutral

approach upholds the equality of duties espoused by the Charter.

Conclusion

In conclusion, the Women’s Charter should be a reflection of the socio-economic
landscape of the present day. Given the enormous shift in our milieu since the
enactment of the Women’s Charter, the time has come to reconsider, and re-examine

the rules pertaining to spousal maintenance. All the more so given the focus on gender
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equality - if both genders are to be treated equally, it begs the question as to why both
sexes cannot both claim for maintenance, regardless of their gender. The upcoming
review of women’s issues in Singapore is an opportune time for Parliament to revisit

this issue.

Disclaimer: This article does not constitute legal advice or opinion. Lexicon and its members do not
assume responsibility, and will not be liable, to any person in respect of this article.



