Demystifying Prosecutorial Discretion — What It Is & How It Is Exercised
By Benjamin Liow and Grace Nai”

. Introduction

Parti Liyani was an Indonesian domestic helper who was charged with stealing up to $34,000
worth of items from then-Changi Airport Group chairman Liew Mun Leong and his family.!
She was initially sentenced to jail, but on appeal the High Court acquitted Ms Liyani of all
charges.? The High Court held that the Prosecution had not provided sufficient credible
evidence to support its claims.® Furthermore, the Prosecution could not rebut the Defence’s
allegation that Ms Liyani’s employers had an improper motive in making a police report against
Ms Liyani, i.e. to prevent her from lodging a complaint to the authorities about being asked to
work outside her approved place of employment.*

This overturning of Ms Liyani’s conviction sparked debate over how prosecutorial discretion
was exercised, with several websites even suggesting that the Prosecution had acted unfairly.®
Specifically, there were concerns as to why she was charged in the first place, and whether
external factors such as her employer’s prominent job® could have played a part in influencing
the Prosecution’s decision to charge her.” In response, Attorney-General (“AG”) Lucien Wong
acknowledged there were “imperfections in the past year”, and that there was a need to
“demystify the inner workings of prosecution” in order to make the criminal legal system more
“accessible and intelligible to the public.”®

This article will attempt to help address this issue, by providing some explanations as to how
prosecutorial discretion is exercised by the AG. It will also propose solutions to better facilitate
public understanding of the concept of prosecutorial discretion.
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1. The Framework for Prosecutorial Discretion

The AG has two primary roles: as the Public Prosecutor (“PP”), as well as the Government’s
legal adviser.® As the PP, the AG represents the public in legal issues of public interest,
including criminal proceedings.°

Under Article 35(8) of Singapore’s Constitution,!! the AG is given the “power, exercisable at
his discretion, to institute, conduct or discontinue any proceedings from office”.'? This gives
the AG (acting as the PP) control over its decision to initiate prosecution, prefer charges, amend
charges and to discontinue prosecution (subject to certain legal limits).® This power, known
as prosecutorial discretion, can be found in common law jurisdictions over the world.'*

There are two main steps in the framework guiding prosecutorial discretion. First, the PP
analyses whether there is sufficient evidence giving rise to a reasonable prospect of obtaining
a conviction.® If there is, the PP would then consider the public interest in exercising its
discretion.!®

(1) Is there a reasonable prospect of obtaining a conviction?
The PP will work closely with the police, which conducts the initial investigation, to determine
whether there is a reasonable prospect of obtaining a conviction against the alleged offender.’
The PP then assesses whether there is sufficient evidence, such that there is a reasonable
prospect of obtaining a conviction against the alleged offender.'® This includes considering the
admissibility, reliability and credibility of the evidence, as well as the availability of relevant
witnesses, in accordance with the requirements of the law.*® Only if there is sufficient evidence
and thus a reasonable prospect of conviction, would the PP proceed to the second stage inquiry
of public interest.?° Otherwise, the PP would likely close the case at this stage of assessment.?
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(2) Is it in the public interest?
The PP’s exercise of prosecutorial discretion is constrained by the public’s interest.?> The PP
“cannot decide at his own whim and fancy who should or should not be prosecuted, and what
offence a particular offender should be prosecuted for.”% Instead, it must enforce the law for
the greater good of society.?* Accordingly: prosecutions are conducted in the name of and for
the good of the public, according to values expected by the public, and action is taken in the
eyes of the public.?®

The consideration of public interest plays a significant part in how the PP will exercise its
discretionary power,?® from: (a) whether it chooses to charge or to warn an offender, to (b)
deciding the appropriate charges to bring against the accused, or (c) discontinuing the
prosecution, and (d) determining whether to appeal against the court’s decisions.?’

a. Warning vs charge
The PP may issue a warning (as opposed to charging the offender with a crime) if that is in the
public interest.?® A warning is employed “where there is some evidence of criminal offending
but where the public interest may not necessarily mandate the prosecution of the individual in
question.”? The offender is informed that if he continues to engage in this type of conduct, or
any criminal conduct, further leniency may not be shown.3® A warning means that the offender
will not face any criminal conviction and will not have a criminal record for the offence.!

For instance, minor offences committed by a first-time offender, such as a “single offence of
shoplifting”®? where the value of the item is low, are more likely to garner a warning by the PP
as being in the public interest.>® Conversely, the PP would likely consider it in the public
interest to prosecute an offence of greater severity, such as murder or drug trafficking.

In the Parti Liyani case, the PP considered it in the public interest to charge rather than warn
Ms. Liyani although theft was a relatively minor offence, because it considered that the
evidence suggested: a) she had been stealing many expensive items (including a Prada bag, a
Vacheron Constantin watch, and two Apple iPhones); and b) the thefts had occurred over a
period of time.®® Thus, it is possible that the PP considered that the alleged offence constituted
significant harm to society.
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b. Appropriate charges
The PP must specify which charge(s) it is bringing against the accused.®® As the offender’s
conduct could constitute several offences under different laws, or the same law may provide
for “different levels of seriousness of the offence” which attract different charges, the PP will
have to decide what crime to charge the offender with.3” Different charges will also attract
different sentencing ranges.

For instance, in 2013, although plastic surgeon Woffles Wu had been the actual driver behind
the wheel of a speeding car,® his employee falsely indicated in the traffic offence form that he
had been the driver.3® The PP potentially had a choice between charging him under section
81(3) of the Road Traffic Act (abetting the giving of false information by his employee to the
police);*® or under section 204A of the Penal Code (intentionally perverting the course of
justice).** Wu was eventually charged under the more lenient Road Traffic Act*? (with a
maximum sentence of 6 months, rather than 7 years under section 204A of the Penal Code)
because his offence had been committed before section 204A of the Penal Code had been
enacted, and it could not apply retrospectively.*?

In determining the appropriate charge(s), the PP considers both the legal guilt of the offender
and considerations of public interest.** With regard to legal guilt, the PP must consider whether
the offender’s guilt, under the specific charge, can be proven beyond reasonable doubt in
court.®

For instance, the infamous Orchard Towers murder case involved a confrontation between a
group of seven friends and the deceased, which led to the deceased being fatally stabbed.*® The
PP decided to bring a murder charge against only one (Tan Sen Yang) out of the seven, under
section 300(c) of the Penal Code.*’ This was because the evidence showed that Tan had caused
the victim’s death (by stabbing him).*® Although three of the other defendants had also attacked
the victim (by kicking and punching him), the evidence showed that they had legal guilt only
for the offence of causing hurt with common intention.*® This was because “they did not know
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that Tan would use a weapon during the fight”, and “their acts resulted (only) in two abrasions

on the deceased’s upper body, which were minor and non-fatal in nature”.>

With regard to public interest considerations, in exercising its discretion, the PP must also
consider the following (non-exhaustive) factors:
“[the offender’s] moral blameworthiness, the gravity of the harm caused to the public
welfare by his criminal activity, and ... other factors, including... whether the offender is
willing to cooperate with the law enforcement authorities in providing intelligence, and...
the possibility of showing some degree of compassion in certain cases.”*

The PP would consider these factors in choosing a charge; such a charge would likely have a
sentencing range that best fits with its view on the type of consequences that are warranted.>?
For example, the PP would likely undertake “prosecution to the maximum extent permitted
under the law”°? against those who commit extremely serious offences. These include violent
crime, organised crime and drug trafficking.>*

c. Discontinuing Prosecution
The PP also has the discretion to discontinue prosecution either (a) before an accused is
acquitted, or (b) where an accused has been convicted but before he has been sentenced.>® The
PP also exercises its discretion in this area based on the public interest.

For example, in Yong Vui Kong v Public Prosecutor,*® the PP applied for a discontinuance not
amounting to an acquittal (“DNAQ?”) for the 26 charges against alleged co-conspirator Chia
Choon Leng (who had been implicated by the defendant Yong Vui Kong).>” This was due to
“the difficulty of the evidence™®® that the PP faced when it reassessed the evidence, which
caused the PP to doubt that they had “sufficient evidence to secure Chia’s conviction of any of
those charges.”®® The court held that in discontinuing the prosecution, the PP had “exercised
his prosecutorial discretion impartially”®® and upheld its responsibility in protecting the
“integrity of the prosecutorial process, which is vital to public confidence in (Singapore’s)
criminal justice system and the rule of law.”%!

d. Appealing against Court Decisions
The court will ultimately determine the innocence/guilt of the accused and sentence him/her
accordingly. The PP will then consider whether it is in the public interest to appeal against an
acquittal given by the court, or the sentence passed by the court.®?
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The PP takes into account public interest considerations when deciding whether to appeal a
sentence passed by the court.%® Specifically, the PP advances the public interest by ensuring
that offenders are appropriately punished.5* Thus, the PP may appeal against a sentence passed
by a trial court if it is manifestly inadequate or excessive in the circumstances.®®

For example, the PP has acted to curb voyeurism by appealing for harsher sentences for such
offences. In Public Prosecutor v Siow Kai Yuan Terence, the offender was initially sentenced
to 21 months’ supervised probation for outrage of modesty. He had not received imprisonment
because of a “strong propensity for reform”,%” based on the “relatively minor” nature of the
acts and his academic record.®® However, the PP appealed, seeking a more severe sentence as
there was no link between the offender’s academic excellence and his propensity to reform.%°
The High Court agreed and sentenced him to 2 weeks’ imprisonment.

In Public Prosecutor v Hoon Qi Tong,’* the offender was sentenced to 130 hours of community
service and a 14-day detention order for filming a female in the toilet.”? Similarly, the PP
appealed for a harsher sentence of 8-12 weeks’ imprisonment, as the offender was an adult
“who committed a premeditated and highly sexual offence.”’® More generally, the PP has stated
a policy of objecting to rehabilitative sentences for adult sexual offenders, including offences
like voyeurism and outrage of modesty.”*

Conversely, the PP can appeal for more lenient sentences,”® where the sentence meted by the
trial court is manifestly excessive. For example, in Public Prosecutor v Lim Choon Teck,® the
District Court had sentenced the accused to 8 weeks’ imprisonment for knocking down an
elderly pedestrian while cycling, and fleeing after doing so.”” The PP appealed against the
sentence as being excessive, because the accused had exhibited a lower order of rashness,’® and
had “pleaded guilty to the charge at the first reasonable opportunity.”’® The High Court
eventually reduced the sentence to 3 weeks’ imprisonment.
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Similarly, in Neil Kevin Gane v Jia Xiaofeng and Synnex Trading Pte Ltd,3! the accused was
sentenced to 12 weeks’ imprisonment for selling illicit streaming devices.®? Though this was a
private prosecution at the Magistrates’ Courts,? the PP nonetheless intervened and appealed to
the High Court, arguing that the sentence was excessive.®* The High Court agreed and instead
fined the accused $31,200.%

I11. Checks on the Exercise of Prosecutorial Discretion

In addition to the framework above, prosecutorial discretion is also limited by the courts’
constitutional power® to review decisions made by the PP. The PP is prohibited from
exercising prosecutorial discretion in bad faith or in breach of fundamental liberties of the
Constitution.8” The court’s power in this regard is known as the power of judicial review.®
Judicial review allows the court to undertake an inquiry®® into the actions of the PP which it
considers unlawful. Thus, if there is sufficient evidence that the PP has exercised prosecutorial
discretion unfairly or arbitrarily,®® the courts may initiate a judicial review into the PP’s
exercise of prosecutorial discretion, and if warranted, quash the PP’s decision.%

Indeed, the courts’ role as examiner of evidence®? and final decision-maker helps ensure that a
fair and principled outcome will be delivered even if there are shortfalls in the exercise of
prosecutorial discretion. For instance, the case of Parti Liyani drew widespread media attention
as many perceived the case to be an example of the rich and elite misusing prosecutorial
discretion to bully the poor and powerless.®® Ms Liyani was ultimately vindicated upon appeal,
as the High Court found that the PP had not proven beyond reasonable doubt that Ms. Liyani
had committed theft.®* The High Court further found that the PP had been prejudicial in its
examination of evidence provided by the Liews.*® Based on the above, the High Court decided
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to overturn Ms Liyani’s conviction. Thus, as the final decision-maker on cases, the courts
remain a check against the PP’s powers of prosecutorial discretion, and serves as a reminder
that the exercise of prosecutorial discretion has its limits.

IV.  Conclusion

Given the unique factual circumstances of each case, it can be difficult for the PP to exercise
prosecutorial discretion in a way that both makes sense to the public, and delivers justice in
accordance with the dictates of the law. Further, the PP is under no legal obligation to give
reasons for their decision to prosecute.®® The PP only has to disclose its reasons for prosecution
when there are profound concerns that an accused has been wrongfully convicted.®” Thus, the
PP’s increasing usage of media releases to clarify their reasons for initiating (or withholding)
prosecutions® is commendable, as it provides some transparency in the PP’s exercise of
prosecutorial discretion.

However, the PP’s consistency in providing reasons for prosecution could be improved. For
example, in sexual offence situations, the PP has declined to prosecute several cases®® without
providing their reasons for doing so. Although this is possibly due to the PP lacking sufficient
evidence to initiate prosecution, from the victims’ point of view, a failure to provide reasons
for withholding prosecution may create the impression that offenders are able to get off scot-
free. Thus, greater transparency in the PP’s exercise of prosecutorial discretion would still be
beneficial in facilitating public understanding of the PP’s prosecutorial decisions.

In this regard, while it would be ideal for the PP to provide reasons behind all its decisions to
prosecute (or withhold prosecution), this would be an overly onerous burden on the PP given
the sheer volume of cases. Thus, the PP could focus on providing reasons for prosecutions
which it believes (a) are a matter of serious public interest or (b) require further clarification.

Moving forward, the PP could even provide these reasons pre-emptively, to prevent potential
public confusion towards a prosecutorial decision. By doing so, the PP would increase the
transparency of prosecutorial discretion and also address concerns of justice and fairness
towards all concerned.
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