Stealthing: Filing charges for non-consensual condom removal
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. Introduction

“My body, my choice”. This slogan originates from the feminist movement’s fight for bodily
autonomy: the right to choose what they can do with their bodies.* The concept of bodily
autonomy extends to sexual autonomy — women should also have the right to choose whether

to have sex, whether to use contraception, or whether to get pregnant.?

However, practices that undermine sexual autonomy remain pervasive in society. One example
is non-consensual condom removal during sex (colloquially known as “stealthing”),? which is
a disturbing “sex trend” that has become more prominent recently.* Stealthing is dangerous, as
it poses both physical (e.g., unwanted pregnancies and sexually transmitted infections), as well

as emotional (e.g., psychological distress) risks to victims.®

Unfortunately, you may have been a victim of stealthing. But regardless of whether you get
pregnant, Singapore’s criminal laws recognize stealthing as a criminal offence and you can file

charges against your boyfriend.
1. Discussion

This article will explore the criminal offence of stealthing under s 376H of the Penal Code
(“PC”). ® First, the article will discuss the rationale behind the provision as well as the elements
of the offence. Second, the article will explain what you can expect if you report the crime.
Lastly, the article will go through some of the processes that you will go through if the case is

taken to court.

*Year 4 LL.B student from the Singapore Management University, Yong Pung How School of Law.
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A. Penal Code s 376H
1) Background

Stealthing was not a criminal offence until reforms were made to the PC in 2019.” Prior to the
reforms, once consent to sex is given, it was only deemed legally invalid if the victim was
mistaken as to: (a) the sexual nature of the act; (b) the sexual purpose of the act; or (c) the
identity of the person doing the act, and the person doing the act knows that the consent was
given due to the victim’s mistaken belief.® If consent is legally invalid, the victim is deemed

to have not given their consent, which can potentially lead to rape charges.®

However, stealthing does not fall within these categories because the mistake does not relate
to non-consensual sex, but rather to non-consensual condom removal. Thus, to address
stealthing, a new offence titled “Procurement of sexual activity by deception or false
representation”*? was added to the PC under s 376H.! As stated by the Minister of Law in

Parliament, the rationale behind criminalizing stealthing stemmed from the “serious risks to
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the victim”** as well as it being “a greater violation of the victims’ sexual autonomy”.
2 Elements of the offence
For someone to be found guilty under s 376H PC, the court must find that:

(@) He obtained the victim’s consent to sex by means of deception or false representation

relating to the use of any sexually protective measure.4

(b) He knew or had reason to believe that the victim’s consent was given in consequence

of such deception or false representation.®
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The Australian case of Diren serves as a helpful illustration of these requirements.® There, the
accused had initially put on a condom at the victim’s request before they had sex.!” However,
while the victim’s back was turned, he removed the condom.® The court found that the
accused’s actions amounted to a deception or false representation that “he would wear a

condom during sexual penetration which [he] did not”.*°

Similarly, regarding (a), your boyfriend’s act of putting the condom on but taking it off later
without your consent likely amounts to a deception or false representation that he would use a
condom. Regarding (b), he is also likely to have known that your consent was given in
consequence of his deception because you had explicitly told him to put on a condom. Thus, it
is likely that he will be found to have contravened s 376H.

If your boyfriend is convicted, he will be punished with imprisonment for up to 10 years, or

with a fine, or with caning, or any combination of such punishments.?°
B. What happens when | make a police report?

If you wish to file charges, your first port of call should be to make a police report.?* This is
the process that you can expect at the police station:??

1. An officer trained in victim care will help you with the report lodging process. To

protect your identity, you will be interviewed in a private room.

2. After processing the report, an Investigation Officer who is trained in sexual assault

cases will record a statement from you.

3. If you require emotional support, you may request the assistance of a Victim Care

Officer who specializes in providing support for victims of sexual assault.

4. You may be brought to the One-Stop Abuse Forensic Examination Centre if forensic

medical examination is required.
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You should go to the police as soon as possible, preferably within 72 hours after the incident.
This is because it is easier to collect forensic evidence from your body, clothes, or belongings
within the first 72 hours after intercourse.?® For example, semen yields from a vaginal swab
are reduced considerably after 72 hours.?* In order to preserve evidence, it is best to bathing or
showering, using the restroom, and cleaning up the area until the forensic medical examination

is completed.?
C. What happens during prosecution?

If investigations show that a crime has been committed, the police will refer the case to
prosecutors, who will prosecute your boyfriend in court. If your boyfriend claims trial, you

may be required to testify in court.?

Having said this, the law offers certain protections to victims of sexual crimes to make their
experience easier. If you wish to avoid going through the potentially traumatising experience
of seeing your boyfriend while giving your testimony, you can choose to testify over video-
link.2” Further, you can also apply for a gag order to protect your identity from being reported

in the media.?®

However, one common difficulty that stealthing victims face in court is that there is often no
evidence to prove that the condom was removed without their consent, other than their own

testimony.?®

Under Singapore law, for someone to be convicted of a crime based on the uncorroborated
testimony of a single eyewitness, the testimony must be of an “unusually convincing”
standard.®® This means that it must be so convincing such that the court is convinced that there

is no reasonable doubt as to the accused person’s guilt.3! Some relevant considerations include
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the witness’s demeanour in court, as well as the internal and external inconsistencies of the
testimony.3? The threshold required is high, and you should thus try to collect more evidence

that could corroborate your testimony.

To date, there have been no recorded prosecutions under s 376H. However, in other countries,
victims have mostly proven stealthing using a confession from the culprit. This is done using
a pretext call, which is a recorded telephone call between the victim and the culprit.®® The call
is usually initiated by the victim under the supervision of police officers while the culprit is not
aware that the call is being recorded.* Such calls are effective because culprits are more likely
to discuss the incident if they believe the victim is alone and that they are not under

investigation.*

For example, in Diren, the victim managed to extract a confession from the culprit via a pretext
call.® During the call, the victim asked the culprit whether he had taken off the condom without
asking her, and he confessed that he did.3’ This recording served as crucial evidence to prove

the culprit’s guilt as he refused to answer questions during police interrogations.*®

Confessions can also be extracted via text messages, which was the case in Hutchinson.® There,
the victim’s boyfriend poked holes into a condom without her knowledge. The victim later
confronted her boyfriend over text, and he confessed that he did it because he wanted a baby
with her.*° These messages, as well as evidence of past conduct showing that condoms were

used as contraception whenever they had sexual intercourse were used to prove his guilt.*:

Thus, you should attempt to collect evidence in a similar manner (e.g. by confronting your
boyfriend in cooperation with the police). If you do not wish to speak to your boyfriend over
the phone, you could also do it via text. Evidence showing your past stance on condom usage,
(e.g. messages that shows that you requested your boyfriend to use condoms on previous

occasions you had sex) would also bolster your case.
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1. Conclusion

Stealthing is a serious criminal offence, and you should report your boyfriend to the police as
soon as possible. If you feel intimidated by the process of going through the criminal justice
system, you can turn to non-governmental organisations. For example, the Association of
Women for Action and Research offers a Befriender programme. Befrienders are trained to
provide information and emotional support for victims of sexual assault.*? They can support
you throughout the process by accompanying you to the police station to report your case as

well as to the courts for the proceedings.*?
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